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INTRODUCTION 

 This Court has been consistent in its dedication to interpreting and applying 

the acts of the Texas Legislature as written, and has rejected rewriting Texas laws 

to reach a desired result.  The Court has embraced the legal accountability imposed 

by the Texas Legislature on those that violate this State’s laws.  Here, the 

Unauthorized Insurers in this appeal ask this Court to rewrite Texas statutes 

governing unauthorized insurance and surplus lines, to ignore the purpose and 

unambiguous language of these statutes, and to second guess the Legislature’s 

assessment of what remedies and penalties are appropriate to maintain a fair and 

competitive market for Texas insurance products. 

 The Motion for Rehearing filed by Petitioners Roy Seger and Don Haskins’ 

(collectively “Seger”) demonstrates why this Court’s opinion of June 17, 2016 

should be vacated and why, if left to stand, it would invite a deluge of unauthorized 

and surplus lines insurers into the Texas market to issue and sell policies in Texas 

that violate Texas Insurance Code Sections 101.201(a) and 981.005.  That, in turn, 

would create an economic advantage for these foreign insurance companies 

competing with local insurers and other insurers who comply with Texas law.  

Common sense dictates that if the only downside for issuing insurance policies that 

violate these vital insurance protections is a premium refund, the Court will have 
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removed the disincentive the legislature put in place to encourage compliance with 

the law.   

 Unauthorized and surplus lines insurers have known for years that violations 

of Sections 101.201(a) and 981.005 mean that they cannot enforce their policy 

exclusions.  See Lexington Ins. Co. v. Strayhorn, 209 S.W.3d 83, 89 (Tex. 2006); 

Wheelways Ins. Co. v. Hodges, 872 S.W.2d 776, 784, 785 n.12 and 786 (Tex. App. 

– Texarkana 1994, no writ);  Yorkshire Ins. Co. Ltd. v. Seger  (“Seger I”), 279 

S.W.3d 755, 762 (Tex. App. – Amarillo 2007, pet. denied); and Yorkshire Ins. Co. 

v. Diatom Drilling Co. (“Seger I(a)”), 280 S.W.3d 278, 282 n.2 (Tex. App. – 

Amarillo 2007, no pet.); see also Noor Trading Inc. v. Asian American Ins. Group, 

2008 WL 315971 at *5 (N.D. Tex. Aug 6, 2008). See also Brief on the Merits by 

Petitioner Lexington Insurance Company Lexington Ins. Co. v. Strayhorn, No. 04-

0429, p. 15 (“Brief on the Merits”)(App. Ex. 1, p.15) and Brief of Amici Curiae 

American Insurance Association, National Association of Professional Surplus 

Lines Offices, et al.,in Lexington Ins. Co. v. Strayhorn, No. 04-0429, p.4  (“Brief of 

Amici Curiae”) (App. Ex. 2, p.4). The Unauthorized Insurers chose to sell their 

products in Texas subject to these well-established authorities and they identify no 

authorities to the contrary dealing with Sections 101.201(a) and 981.005 of the 

Texas Insurance Code. This Court was also aware of these holdings in Seger I, 

when it denied review when this very issue was presented nearly eight years ago.  



3  

  

Seger I, 279 S.W.3d at 762-763; see Petition for Review in Case No. 07-612 filed 

by Yorkshire Insurance Company (October 1, 2007).   

 Significantly, the limited number of cases on the issue of enforceability of 

contractual exclusions means these statutes are working.  Unauthorized and surplus 

lines insurers are aware of the consequences and comply – just as the Legislature 

intended. See e.g. State Farm Lloyds v. Johnson, 290 S.W.3d 886, 894 (Tex. 2009) 

(“ . . . the scant precedent including disputes about the scope of appraisal suggests 

that appraisers generally resolve such disputes.”).  Texas consumers, carriers in the 

Texas admitted insurance market, and the tax revenues of the State are protected.      

It is a statutory scheme that has worked well and kept unauthorized insurers 

compliant and kept litigation on these violations to a minimum.  The Court should 

reject the Unauthorized Insurers’ invitation to rewrite the statute and inform them 

that their remedy, if any, is with the legislature that enacted the rules these insurers 

knowingly violated. 

I. 

The Express and Obvious Purposes of the Statutes Are Undermined  

If the Court Eliminates the Legislature’s Intended and Stated 

Consequences for Unauthorized Insurers 

 

 In the Motion for Rehearing, Seger has done an effective and meaningful job 

of construing and interpreting the express language of Sections 101.201 and 

981.005 of the Texas Insurance Code.  “Unenforceable” and “voidable” are not 
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legally synonymous terms.  The term voidable is not used in either statute, and the 

legal distinction between the terms “unenforceable” and “voidable” is material and 

outcome determinative in favor of Seger.  The Unauthorized Insurers cannot 

reconcile the specific statutory language with their substitution of “voidable” for 

“unenforceable”. 

 This Court in Strayhorn made it unmistakably clear that unauthorized 

insurers and surplus lines insurers who violate Section 101.201(a) and 981.005 

may not enforce their policies: “An unauthorized insurer cannot enforce its 

policies while an eligible surplus lines carrier may do so except in cases of a 

material and intentional Code violations.”  Strayhorn, 209 S.W.3d at 89 (emphasis 

supplied).  The term “voidable” is nowhere to be found.  As Seger demonstrates in 

the Motion for Rehearing and reply, the term “voidable” is not a part of these 

statutes and “unenforceable” does not mean the insured must elect between voiding 

the insurance policy or allowing the noncompliant insurer to assert any exclusions.  

 The purposes of both statutes would be undermined if the only consequence 

to an insurer would be rescission and return of the premium.  For instance, the 

legislature clearly and expressly stated the purpose of Chapter 101:  

  (b) It is the policy of this state to protect residents 

against acts by a person or insurer who is not 

authorized to do insurance business in this state by: 

 



5  

  

   (1) maintaining fair and honest insurance 

markets; 

 

   (2) protecting the premium tax revenues of this 

state; 

 

   (3) protecting authorized persons and insurers, 

who are subject to strict regulation, from 

unfair competition by unauthorized persons 

and insurers; and  

 

   (4) protecting against evasion of the insurance 

regulatory laws of this state. 

 

TEX. INS. CODE § 101.001(b)(1)-(4). 

 Specifically, the legislature wanted real consequences for insurers who 

ignore the law: 

  (d) It is also a concern that this state not become a safe 

harbor for persons or insurers engaged in the 

unauthorized business of insurance in this state, 

regardless of whether the insureds or other persons 

affected by the unauthorized business of insurance 

are residents of this state. 

 

Id. at 101.001(d). 

 The purposes of Chapter 981 are not legally different.  See TEX. INS. CODE § 

981.001(b)(1)-(6).  The purposes of both statutes are expressly fulfilled by 

preventing offending insurers from enforcing their policies, including any policy 

exclusions they must plead and prove.  TEX. R. CIV. P. 94; TEX. INS. CODE § 

554.002.  Having to refund a single policyholder’s premiums and rescind the 
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policy or treat the policy as though it had not been obtained by unlawful means – 

especially since disputes generally only arise after a covered loss has occurred – is 

not a meaningful disincentive to accomplish these stated purposes.  Had it intended 

for such a slap on the wrist penalty, the legislature would have indicated such 

unlawful policies are merely “voidable” or some equivalent language.  But 

“voidable” and “unenforceable” are not equivalent. 

 The insurers vehemently protest the consequences of their violation saying it 

cannot be so, it is unfair, and the surplus lines market will run from Texas, if this 

Court finds the “leased in employee” exclusion in the Unauthorized Insurers’ 

policy unenforceable.  Their argument is an anathema to this Court’s approach to 

matters of legislative intent in a couple of ways.  First, a person who breaks the law 

knowing the consequences cannot reasonably argue that it is unfair to be saddled 

with the very consequences they knew they faced.  Imagine if every lawbreaker in 

Texas could evade any clear and unambiguous penalty for unlawful conduct on the 

ground that it was not “fair.”   

 Second, the insurers’ analysis depends on rewriting the plain and 

unambiguous language of Section 101.201(a) by morphing “unenforceable” into 

something else.  Yet, in their argument, they do not and cannot confront the term 

“enforceability” or its established meaning.  Failing to effectively controvert 

Seger’s analysis of the substantive distinctions between “voidable” and 
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“unenforceable”, they ask the Court to do what the Court has refused to do in 

virtually every other context – ignore the plain language of a statute based on 

speculation about what the Legislature must have actually intended.  Under this 

Court’s consistent approach to statutory interpretation, that will not make 

“unenforceable” and “voidable” legally synonymous.  

 Moreover, the Unauthorized Insurers’ argument about the nature of the 

penalty for ignoring Texas law is something the insurers must take up with the 

Texas Legislature.  While these Insurers may find the consequences severe, it is a 

choice made by the Legislature, and this Court has repeatedly refused to substitute 

its judgment for the Legislature.  See Strayhorn, 209 S.W.3d at 89.  The 

Unauthorized Insurers have not preserved any constitutional argument about 

excessive penalties – which is the only legally valid argument they could make in 

this Court given the unambiguous language used by the Legislature.  Of course, 

they know such an argument has no merit.  Id. 

 The Insurers’ proclamation that precluding an unauthorized insurer from a 

enforcing its exclusions for violating Section 101.201(a) “could easily drive 

surplus lines out of Texas to states with more certain (and reasonable) standards for 

determining coverage” is little more than sleight-of-hand logic.  Those penalties do 

not apply to surplus lines carriers who follow the procedures established by the  
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Legislature.  So what they are really arguing is that it “could easily drive surplus 

lines [carriers who ignore Texas law intended to protect the Texas insurance 

market]” to other states.  That is exactly what the legislature intended.  Texas does 

not want any Unauthorized Insurers selling and issuing any unauthorized insurance 

in this State; thus, these insurers are neither welcome nor invited.  See TEX. INS. 

CODE § 101.001(d) (purpose is so “this state not become a safe harbor for persons 

or insurers engaged in the unauthorized business of insurance in this state”).   

 There are several stated reasons why they are unwelcome.  The Legislature 

intends to protect its tax revenues and Unauthorized Insurers who do not pay taxes 

owed should not seek harbor here, much less be afforded any comfort.  Id. at (b)(2) 

and (d).  Moreover, admitted insurers and authorized persons are entitled to 

protection from lawless unauthorized insurers and their illegal practices.  Id. at 

(b)(3).  And obviously, Texas consumers are entitled to be protected from 

unauthorized insurers who evade “the regulatory laws of this state”.  Id. at (b)(4).   

 The reality is that surplus lines insurers who comply with Texas law have 

been here for years and are well aware of the consequences for unauthorized 

insurance policies and violations of Section 981.005 and most have complied with 

the law and sold their products lawfully – as evidenced by the paucity of cases over 

the years enforcing these penalties.  One of the hundreds of surplus lines insurers, 

only one – Lloyd’s America, Inc. – has seen fit to proclaim the sky could be 
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falling.  The rest of eligible surplus lines insurers are not concerned because they 

have understood what “unenforceable” means from the outset and have complied 

with Texas insurance laws – and still found a way to lawfully profit from the sale 

of their insurance products in this state.  Brief on the Merits, App. Ex. 1, p.15; 

Brief of Amici Curiae, App. Ex. 2, p.4. 

 In a fit of desperation, the Unauthorized Insurers argue the amount of the 

penalty for violating Section 101.201(a) in this case is too high – much more than 

the policy limits.  But this argument should garner no sympathy much less legal 

traction because the resulting judgment was not proximately caused by the 

unenforceability of an exclusion. These Unauthorized Insurers were provided an 

opportunity to settle within their policy limits given the unenforceability of their 

policy exclusion. These Unauthorized Insurers consciously decided to roll the dice 

and lost.  But this was not the first time – these insurers declined to defend their 

insured under a reservation of rights and seek a coverage determination before any 

judgment.  See State Farm Fire and Cas. Co. v. Gandy, 925 S.W.2d 696 (Tex. 

1996) (the same case the Unauthorized Insurers heavily rely on for this Appeal).  

The Unauthorized Insurers have systematically acted unreasonably and the 

judgment is a culmination of their reckless approach and misconduct. The amount 

of the judgment is a consequence of the Unauthorized Insurers’ repeated missteps. 
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II. 

  Amicus Curiae Lexington Insurance Company’s Brief Does Not Demonstrate 

How the Court Can Ignore the Plain Language of the Statutes. 

 

 The only other Amicus Curiae brief to address the specific issue of 

enforceability of the Unauthorized Insurers’ exclusion is Lexington Insurance 

Company authored by the Honorable Scott Brister who wrote this Court’s opinion 

in Strayhorn.  See Amicus Curiae Brief of Lexington Insurance Company.  

Lexington engages in the same flawed reasoning as the Unauthorized Insurers.   

 Like the Unauthorized Insurers, Lexington uses the term “voidable” 

throughout its brief, equating “voidable” to “unenforceable”.  But as Seger’s 

Motion for Rehearing repeatedly demonstrates, “voidable” and “unenforceable” for 

purposes of Sections 101.201(a) and 981.005 are not legally synonymous.  The 

legal distinction between these two terms has been recognized by the Texas 

Legislature.  e.g. TEX. GOV’T CODE § 82.065 (effective September 1, 2013 using 

the term “voidable” not unenforceable). 

 Moreover, when construing a statute, “[W]e presume that the Legislature 

acted with knowledge of the common law and court decisions.”  Phillips v. Beaber, 

995 SW.2d 655, 658 (Tex. 1999).  When the Texas Insurance Code was amended 

in 1999, 2001, 2003, 2009, and 2013, the Legislature surely was aware of legal 

authority holding unauthorized insurers who issue unauthorized insurance policies 

may not enforce their exclusions.  It is presumed that the Legislature is aware of 
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judicial opinions interpreting its statutes.  See e.g. Coastal Industrial Water 

Authority v. Trinity Portland Cement Div., etc., 563 S.W.2d 916, 918 (Tex. 1978). 

 Logic also defies Lexington’s statutory argument.  The enforcement of an 

unauthorized policy becomes an issue when there is a coverage dispute.  Otherwise 

the unauthorized insurer is perfectly content to slip through the system and enjoy 

collecting its premium without the burdens of abiding by the law – rendering the 

legislature’s stated penalty for unauthorized insurance toothless to accomplish any 

of the statute’s express purposes. The only logical interpretation of Section 

101.201(a) is the one which creates a disincentive for unauthorized insurers to 

issue unauthorized policies. Section 101.201(a) allows an insured who is denied 

coverage under an unauthorized insurance policy to enforce the policy. The 

unauthorized insurer is not allowed to enforce its unauthorized insurance policy – 

hence, it is “unenforceable.”  For the unauthorized insurer, this logically means it 

cannot enforce exclusions, which must be pled and proved by any insurer.  See 

TEX. R. CIV. P. 94; TEX. INS. CODE ANN. § 554.02.  An insured seeks to enforce the 

coverage provided by the insurance policy issued it, not any exclusions that would 

preclude a recovery.  An insurer would be the party to legally enforce any 

exclusions pursuant to the Texas Insurance Code and the Texas Rules of Civil 

Procedure. 
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 As Justice Brister unambiguously wrote in Strayhorn, “An unauthorized 

insurer cannot enforce its policies, while an eligible surplus lines carrier may do so 

except in cases of a material and intentional Code violations”, citing Sections 

101.201 and 981.005.  Strayhorn, 209 S.W.2d at 89.  If the only consequence of an 

unauthorized insurance policy or a surplus lines insurer who violates Section 

981.005 is that the carrier cannot sue on such policies, the terms “unenforceable” 

or “not enforceable” would be illusory.  For instance, if the insurer does not seek a 

coverage determination, but a suit to collect on a judgment results, then the 

unauthorized insurer could avoid payment simply by taking a defensive posture – 

not suing – so it could then assert an exclusion to avoid coverage.  The insurer who 

has failed to heed this Court’s admonition in Gandy to seek a coverage 

determination early on can sit back and raise exclusions simply because the insurer 

did not sue but is defending a lawsuit.  As Lexington notes in its amicus brief, this 

would be an “absurd” result.  A noncompliant insurer should not be able to enforce 

its unauthorized insurance policy whether as a Plaintiff or Defendant -  

“unenforceable” means what it says – unenforceable period.  

 Lexington also makes the completely untenable and illogical argument that 

unenforceability would mean an insured could rewrite the policy – ignoring 

“policy limits, the policy period, and even the insured parties.”  Lexington Brief, p. 

7.  But this reasoning would mean there was no contract for the insured to enforce, 
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inconsistent with Sections 101.201(a) and 981.005.  Rather the factual scenario 

contemplated by these two statutes is that the insured would seek to enforce the 

policy according to the terms of the coverage provided as is the insured’s burden, 

and the insurer would be precluded from enforcing its exclusions to that provided 

coverage on which the insurer bears the burden of pleading and proof.   

 Lexington, echoed by the Unauthorized Insurers, also claims Seger’s 

arguments defeat the statutory purposes and the public interest, thereby implying 

constitutional problems.  But then Justice Brister wrote something significantly 

different in his Strayhorn opinion.  Strayhorn noted the numerous purposes for 

Chapters 101 and 981, which included protection of the tax revenues of this State 

and “to prevent giving policies by unlicensed insurers an unfair advantage.” Id. at 

84, 87. This Court found no legal impediment to implementation of these statutes 

in Strayhorn, and the result here does not warrant a different result or an invasion 

of the province of the Legislature. 

 It should be noted that Lexington and its Unauthorized Insurer allies 

admitted years ago they knew the legal consequences for violating Sections 

101.201(a) and 981.005 when they briefed this Court in Strayhorn.  The Amici 

surplus lines trade group wrote: “Unauthorized insurers are statutorily barred from 

enforcing insurance policies.  Accordingly, such insurers cannot assert contractual 

defenses to claims.”  App., Ex. 2, p.4 (emphasis supplied). Lexington admitted in 
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its Strayhorn brief: “That the Legislature provided that a policy issued by an 

eligible surplus lines insurer is a mutually valid and enforceable contract whereas a 

policy issued by an unauthorized insurer is partially unenforceable demonstrates 

the two statutes were not intended to work together . . .”  App. Ex. 1, p.15.  These 

admissions made almost ten (10) years ago dispel any surprise and constitutional 

challenge to the consequences for violating Sections 101.201(a) and 981.005. 

 Additionally, in Strayhorn, this Court held there were no constitutional 

defenses to enforcement of the consequences of holding unauthorized and surplus 

lines insurers accountable for agents’ conduct and failure to comply with these 

same statutes: 

  Finally, in construing statutes we may also consider the 

consequences of a particular construction. Here, the 

insurers and several amici argue that treating surplus 

lines policies as unauthorized insurance will unfairly 

punish insurers for omissions by third parties, and impose 

penalties that could destroy an important part of the 

Texas insurance market. 

 

  We recognize that whether a surplus lines policy 

complies with the Code is largely out of a surplus 

carrier’s hands.  Surplus lines policies are initiated by 

insureds or local agents when they cannot procure 

coverage from Texas-licensed insurers. Agents are 

responsible for getting their own licenses, as well as 

properly placing, reporting, and keeping records of all 

transactions.  Agents are responsible for paying the 

premium tax after collecting it from insureds. As a result, 

surplus lines carriers often will not know whether 

insurance was available from a licensed insurer, whether 
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the policy was properly reported, whether proper records 

were kept, or whether the premium tax was paid. 

 

  We also recognize that the consequences of treating a 

policy as unauthorized insurance can be severe.  Anyone 

who assists in procuring unauthorized insurance is 

individually liable for unpaid claims under the policy.  

Violations of the surplus lines statute may result in 

administrative penalties up to $25,000, but violators of 

the unauthorized insurance statute are punishable by 

felony conviction and fines up to $10,000 per day.  An 

unauthorized insurer cannot enforce its policies, while an 

eligible surplus line carrier may do so except in cases of a 

material and intentional Code violation.  Unauthorized 

insurers cannot even defend themselves in Texas without 

filing a bond, while eligible surplus lines insurers can. 

 

  But we do not agree that these difficult fair notice, due 

process, and business impact problems are implicated by 

our decision today . . .  

 

Id. at 88-89
1
.   

 Lexington, like its allies, the Unauthorized Insurers, cannot change the plain 

statutory language of Sections 101.201(a) and 981.005 - “unenforceable” in the 

context of these two statutes means the unauthorized insurer may not enforce the 

exclusions in its policies and these insurers have acknowledged these 

consequences years ago. 

                                                           
1
 Unauthorized Insurers made the same slippery slope arguments in Strayhorn concerning 

surplus lines insurers fleeing this State.  Id. at 89.  Obviously it did not occur given the nearly 

$951,004,365.97 in premium dollars collected by unauthorized insurers, validating that Texas is 

an extremely lucrative market for compliant surplus lines insurers. See Brief of Amicus Curiae, 

Lloyd’s America, Inc., p.1. 
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III. 

Unenforceable Policies Are a Meaningful Part of Regulating and  

Protecting a Strong, Fair and Competitive Texas Insurance Market 

 

 The inclusion of “unenforceable” in Section 101.201(a) and the language of 

Section 981.005 are regulatory aids to the Texas Department of Insurance (“TDI”).  

TDI, the state regulatory agency for insurance, has limited resources but must 

regulate insurance in Texas in virtually all its aspects.  TDI cannot be everywhere, 

but legal consequences attaching to illegal insurance policies is a part of this 

State’s regimen to carry out the statutory purposes of the Texas Insurance Code, 

including Sections 101.201(a) and 981.005. Making an unauthorized insurance 

policy “unenforceable” by the insurer assists TDI in carrying out the purposes of 

Section 101.001 and Section 981.005 without the requirement of a massive 

regulatory bureaucracy. 

 The Legislature’s statutory scheme for addressing, regulating, and 

discouraging unauthorized insurance policies includes an effective and 

demonstrated deterrent to those who would enter this State and sell unauthorized 

insurance.  TDI may not find out about such policies but private citizen insureds 

can be relied upon to use the consequences of Sections 101.201(a) and 981.005 to 

mandate compliance with Texas insurance laws without the expenditure of tax 

dollars.  An unauthorized insurer who issues an unauthorized insurance policy is 
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being policed governmentally and privately – exactly what the Legislature 

intended. 

 The statutory purposes of Sections 101.201(a) and 981.005 are being served 

and maintained by allowing insureds to hold unauthorized insurers accountable.   

IV. 

Conclusion 

 

 “Voidable” – which is not in either statute – is not legally synonymous with 

“unenforceable.”  The consequences of this conflation, if the Court’s opinion is left 

to stand, would be a direct invasion of the Legislature’s authority to enact statutes.  

Statutes are interpreted and applied as they are written.  That a party does not like 

how they are written is a matter to address to the Legislature, not a question for this 

Court, which has steadfastly refused to legislate from the bench.  Undoubtedly, this 

Court did not intend the result reached in its opinion in this matter, which was not a 

main feature of the parties’ briefing or the oral argument.  However, the Court has 

now been presented with an opportunity to correct it.  Amicus Texas Coverage 

Lawyers are confident this Court will do so by granting rehearing and holding that 

the Unauthorized Insurers may not enforce its policy exclusions as the legislature 

has clearly stated. 
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